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misuse of police and government influence to crush opposition
partics, on the part of the D.M.K. Government.

The allegation that in October 1971 the police cntered the com-
pound of St. Xavier’s College, Palayamkallai and beat inmates
without any cause or justification, is completely misconceived. The
police entered the campus only on the request of the principal and
they also used the minimum of force necessary to restore law and
order.

The allegation that in September 1971 the police attacked, at the
instance of the D.MK. every house in village Kadayampatti near
Bhavani in Coimbatorc District other than those belonging to
D.M.K. men, appears to be baseless.

The allegation that in November 1971 at Karivalamvandhanallur
in Tirunclveli District a Harijan was done to death in the police-
lock-up, is bascless. There was an inquiry into the police firing, fol-
lowing this incident by a senior LA S. officer of the rank of Members,
Board of Revenue, who found it to be justified.

The police action against the striking workers of the Heavy
Vehicles Factory at Avadi in January 1972 was not a pre-meditated
or pre-planned attack on sclected labour leaders. All the four unions
including the D.M.K. union, participated in the strike. Labour
Icaders belonging to different unions reccived injurics in the police
action. The cases started in respect of this incident were also
withdrawn on the appeal of the joint action council representing all
the four unions. .

This allegation appears to be wholly misconceived. Shri Chinnap-
pan who dicd in the police lock-up at Namakkal on 26th February
1972, was not a Harijan. His death was not due to beating up by the
policc but duc to poisoning, which, in all probability, was sclf-
committed. An inquiry by Revenue Divisional Officer and further in-
quiry by the crime branch of the C.ID. was held in connection with
this incident.

Although the local police did act in a partisan manner and were
reluctant to take action he was a close friend of Shri Madhvan, then
Minister for Law and Industries, there is no cvidence to show that
any ministerial influence was brought to fear on the police.

The police had to act in sclf-defence during various incidents
which took place as part of the Statc-wide struggle launched by the
farmers. Except, perhaps, at Peddanaikenpalayam where 8 lives were
lost in the police firing, it cannot be said that the firing was excessive.
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Senior Exccutive Magistrate held magisterial enquires and concluded
that the firings were justificd.

None of the incidents mentioned by Shri Kalyanasundaram in his
memorial would justify the conclusion that the erstwhile D.MK.
Government "misused” the police force "to Crush the Opposition
Parties".

Allcgation 27 has thus not been substantiated.

Allegation No. 28

There is absolutely no substance in the allegation that provision had
been made in the proposed L.A. Bill 38 for the payment of compen-
sation of nearly Rs. 2 crores to the owner of Sakthi Pipes Limited and
that this was a political design to siphon off funds from the public ex-
chequer in the name of paying compensation to the owner to finance
and further the political aims of the ruling party with the help of
Thiru.N. Mahalingam, who was an ardent supporter of the ruling
party.

All that has been established is that they were financial ir-
regularities from the audit point of view in advancing loans or ren-
dering other financial assistance to the company without taking ade-
quate steps for safcguarding the interests of the Government. But it
has not been proved that these irrcgularitics werc actuated by
dishonest motives or extraneous consideration on the part of the
Chief Minister or any Minister of the then D.M.K. Government or its

Departmental Officers.
General Observation

Very pertineat obscrvations have becn made in the reports of previ-
ous commissions of inquiry about the nced for an independent,
strong, straight and efficicnt secretariat as the sine quo non of good
administration. Attempts have been made to indicate principles that
should govern the relationship between a Civil Servant and a Minis-
ter.

Democracy is a system of Government in which decisions are not
taken by any single individual according to his whims, but necessarily
arisc from a process of discussion and mutual deliberation. In
democracy, Public Accountability is the essence of Public Ad-
‘ministration. Requests from the public have, therefore, to be handled
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with full appreciation of the anxicty and the uncertainty which they
‘may feel while their problems are being looked into. Care should be
taken to explain the basis of the decision so that the public do not run
away with the impression that it was not taken on merits, with due
consideration of all the pros and cons of the matter.

The transaction of official business in all Departments of Govern-
ment is, to a large extent, regulated by procedure prescribed by
statutory rules or exccutive instructions. Such rules and instructions
are, broadly, speaking, of two types. Of the first type are those,
rules/instructions which are purcly dircctory. Rules of this type are
useful servants but dangerous masters. Therefore, substantial com-
pliance with them, with due despatch and discretion is commended.
This will mean less red-tapism, less delays, and less occasions for
"speed money” for those black-sheep who become addicted to this
"stimulant." Then, there is the other type or class of rules which are
matters of policy and substance. Strict compliance with such rules is
necessary, and their infraction injuries the public interest more than a
contravention of the rules of the first category. Observance of
rules/instruction of the mandatory type, operates as a safe-guard
against interplay of favouritism and arbitrariness in executive deci-
sions. No Government in a democratic system can afford to depart
from the timc-tested norms .of such rules, founded on well-
considered principles of policy, without laying themsclves open to the
charge of maladministration. It is the responsibility of the senior civil
servants to respectfully remind the minister he is also bound by such
norms. The civil servant will be failing in his duty if he does not cau-
tion the minister whenever the latter shows an inclination to depart
from them. He should politely remind the Minister of the harm
which is likely to resuit from a departure of those norms to the inter-
est of the public and the fair name of the administration. If the Minis-
ter still insists, the civil servant should insist on getting written orders.
But once such orders are made by the minister, the civil servant must
faithfully implement the same.

Our Constitution provides that without depriving the states of
their right to form their own civil services, an All India Service,
recruited on all India basis with common qualifications and uniform
scales of pay, will also be created, members of which could be ap-
pointed to strategic posts, both at the Centre as well as in the States.
In his address to the conference of Chicf Ministers convened in 1946
to consider the question of sctting up an All-India Administrative




[image: image4.png]in India 1976 57

Service, Sardar Patcl said:

"It is not only advisable but essential if we want to have an effi-
cient service, to save a central administrative service, in which we
fix the strength as the provinces would require them and we draw
a certain number of officers at the Centre as we are doing at
present. This will give expericnce to the personnel at the Centre
leading to efficiency and administrative experience of the district,
which will give them an opportunity to come in contact with the
people. They will thus, keep in touch with the situation in the
country and their practical experience will be most useful to them,
Besidcs, their coming to the Centre will give them a different ex-
perience should make the service more efficient. They will also
serve as a liaison between the provinces and the Government and
introduce certain amount of freshness and vigour in the ad-
‘ministration, both of the Centre and the provinces.”

At this conference, the Chief Ministers unanimously decided in
favour of having an All-India Administratives Service and one of the
main considerations which weighed with them was that just action
and independent advice could be more casily expected from the of-
ficers of an All-India Service than from those locally recruited and
controlled.

Keeping in view the main objective of constituting an All-India
Service, Government have given adequate protection to the members
of the All India Service against any arbitrary action that might be
taken against them while serving in connection with the affairs of a
state. While the State Government is competent to institute discipli-
nary proceeding against a member of an All-India Service, the
penalty of dismissal, removal or compulsory retircment, can be im-
posed on him only by an order of the Central Government. Even
before-imposing minor penalties such as censure, with holding of
increments, etc., the State Government has to consult the Union
Public Service Commission, and when there is difference of opinion
between the State Government and the Union Public Service Com-
mission, such matter has to be referred to the Central Government
for its decision. A member of an All India Service has also the right
of appeal to the Central Government against an order of suspension
or an order imposing any minor penalty passed by a State Govern-
ment or against an order of a Statc Government which desires or
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varies to his disadvantage, his pay, allowances or other conditions of
service, or interprets to his disadvantage the wordings if any such rule
or has the effect of superseding him in promotion to a sclection post.
A right of appcal to the Central Government is also provided against
an order of the State Government. Stopping him at the efficiency bar
or reverting him while officiating in a higher gradc or post, to a lower
grade or post otherwise than as a penalty. All this protection has
been given to ensure that they do not remain tonguetied dummics,
but express their views fearlessly and frankly. Sardar Patel himself in
his speech in parliament, while introducing the All-India Services
Act, said that he had a secretary who dared not tell him that he was in
the wrong, he would immediately get him replaced.

The Senior Civil Servant is after all, an instrument and it ul-
timately depends on the minister as to how he would usc this instru-
ment. The knife which in the hands of a skilful surgcon, operates to
save life, can in the hands of an assassin, put out life. The Minister
should look upon the Senior Civil Servant as a companion, expert in
administration, who is there to assist him and carry out his policy
decisions and commands, but he should leave tkeir implementation
entirely to the civil servant. The Minister should not interfere with
the day-to-day administration or over the head of his chief civil ser-
vant, ordinarily give directions to his subordinate officc hands. Nor
should be attempt to use the civil servant as a tool or agent for his
personal aggrandiscment, or subvert his loyalty to him for extrancous
purposcs.

Several distressing cases have come to the notice of this commis-
sion in this inquiry, where even senior officers of the LA.S.—some of
them otherwise having a clean record have committed deliberate
dercliction of duty, knowing fully that they were acting wrongly. They
have pleaded that they had no alternative but to carry out verbal or-
ders of the Minister. They went to the extent of allowing themsclves
to be used as ncgotiators and even collectors of bribes for the minis-
ter.

It would be relevant in this connection to refer to Rule 3(3) of the
All India Service Rules, 1968 which reads as follows:

"No member of the service shell, in the performance of his official
duties or in the exercise of powers conferred on him:

(i) act otherwise than in his best judgement except when he ac-
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ting under the direction of his official superior and he shall ob-
tain such direction in writing wherever practicable, and where
it is not practicable, he shall obtain written confirmation as
soon thereoften as possible.

(ii) evade the responsibility devolving legitimately on him and
seck instructions from or approval of, a supcrior authority,
when such instruction or approval is not necessary in the
scheme of distribution of powers and responsibility."

There is a history hehind the insertion of this provision in the
Conduct Rules. In the Mundra episode, which was inquired into by
Mr. Justice Chagla, a Senior Civil Servant took the plea that he acted
under the verbal orders of the Minister, The Minister, however,
denied this and ultimately, the Senior Civil Servant had to leave in
disgrace. This rule was subsequently inserted mainly with a view to
protect the civil servants so that they could always resort to this rule
whenever verbally ordered cither by a Minister or a superior official
to do something relating to their official duty. If a civil servant blindly
carries out such verbal orders knowing fully well that they are against
the rules or established norms, and without insisting on orders in
writing or without at least getting confirmation in writing as soon as
practicable after carrying out the orders, he not only violates the
aforesaid Conduct Rule, but also makes himsclf vulnerable to the ac-
cusation that he was an accomplice in the act of misdemeanour com-
mitted by the Minister, A Minister should also welcome this role be-
causc there is always the possibility of an unscrupulous civil servant
committing misconduct on his own and later claiming that he acted
under verbal orders of the minister.

When this rule was specifically brought to the notice of some of
the civil servants who appeared as witness before the Commission,
they pleaded that it was not possible to insist on having orders in
writing or getting confirmation in writing from the Minister in such
cases without incurring the risk of losing their job or grievous injury
to their service career. In support of this plea, they cited the examples
of a chief sccretary and an inspector-general of police who, they said,
were victimised by the erstwhile D.M.K. Government simply because
they refused to deflect from the path of administrative rectitude, to
take the line of the minister concerned. What appears to have hap-
pened in these two cases was that the chief sccretary and the
Inspector-General were removed from the prestigious posts, they




[image: image7.png]60 Committees and Commissions

were occupying and transformed to relatively unprestigious posts,
though of equivalent pay and rank, I think this is a small pricc to pay
for adhering to ideals and principles of good administration, par-
ticularly when such transfers involve only incidcntal inconvenicnce
and no monctary loss. So, the mere possibility of a transfer to
another post or station, should not inhibit a Scnior Civil Servant, par-
ticularly of an All India Service in stating his view fcarlessly or in in-
sisting on written orders whenever he is asked to act against his con-
science. There are also cases were a civil servant adopts the line of
least resistance and then later, to absolve himself, take the plea that
he was pressurised by the minister. If there is no dircct cvidence to
connect the minister with the alleged misdemeancur, it must be
presumed that the civil servant in his anxiety to be more royalist than
the king, went out of his way to carry favour with a minister. A supine
and pusillanimous civil servant of this type demoraliscs the entire
cadre, and deserves no sympathy.

On-the question of how far a minister should accept blame for
actions taken by a civil scrvant in his department, four propositions
were cnunciated in an authoritative statement made in the British
House of Commons on July, 1954 by the then Home Sccretary, Sir
D.M. Fyfc which may usefully be extracted hereunder:

(1) In a case where there is an explicit order by a minister, the
minister must protect the civil servant who has carried out his
order. He takes the blame if necessary; or he defends it.

(2) Where the civil servant acts properly in accordance with the
policy laid down by the minister, the minister must protect and
defend him.

(3) Where an official makes or causes some delay, but not on an
important issue of policy, and not where a claim to individual
rights is seriously involved, the minister accepts the respon-
sibility, although his not personally involved.

He will take corrective action is the department but should
not expose the official to criticism.

(4) Where action has been taken by a civil servant, of which the
minister has had no prior knowledge and the conduct of the
official is reprehensible, then there is no obligation on the part
of the minister to endorse what he believes to be wrong or to
defend what are clearly shown to be errors of his officers.
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Following proposition No. 4 referred to above, if a minister fails
to take action against an official who has acted without his approval
in a reprehensible manner, it may be presumed that the official acted
with his prior knowlcdge or his approval was tact, if not explicit.

The most striking feature of the scarch for effective remedics for
maladministration in the last 20 years in several countries has been
the institution of the Ombudsman, or a Parliamentary Commis-
sioner, to whom any citizen may send a complaint with regard to
maladministration on the part of cither a minister or an official and
who would have the necessary authority to investigate fully and
recommend an appropriate action. A modified institution of the
Ombudsman type has already been set up in some states and a bill
has been introduced in Parliament to appoint a Lokpal and Lokayukt
at the Centre as well. The success of such an institution would
depend on the capacity and integrity of the Ombudsman, as well as
the political will of the government which sets him up, to accept and
implement his advice promptly. In the words of whereas:

"The success of an Ombudsman is likely to be greatest in the sort
of political and constitutional community which needs him least.
It is essentially the sort of institution which can only be effective
where habits of constitutionalism are well established and are
believed in. It is more likely to make a good government better
thaa bad government good".

When an Ombudsman type of institution is set up, the civil ser-
vant who has acted under verbal orders of the minister and is not
courageous cnough to put it down in writing in the file itsclf, may
make a contemporancous record confidentially and send a copy of
the same to the Ombudsman. But it is extremely unlikely that than
officer who is not bold enough to insist on orders in writing as
provided under the rules, would cnough, courage to send a confiden-
tial report to the Ombudsman.

The only remedy scems to be that there should be a honest effort
both on the part of the ministers as well as the civil scrvants to ob-
serve the Salutary Rule 3(3) of the conduct rules both in better and
spirit.

There can be no doubt that while the civil servant proposes, it is
the minister who disposcs, and once having expressed his view
frankly and faithfully, the civil servant should have no mental reserva-




[image: image9.png]62 Committees and Commissions

tions about carrying out orders of the minister. It should, however, be
remembered that while the minister has the privilege to reject a view
without assigning any rcason, he must also kecp in view the larger
public interests. Before assuming office as minister either at the
centre or in a state, while taking his oath of allcgiance to the constitu-
tion and will do right to all manner of people in accordance with the
constitution and law, without fear or favour affection or ill-will. He is
thus, in the capacity of a trustce and is answerable not merely to the
legislature but also to the public. He should, therefore, have the
courage to reduce his orders to writing. He should not allow himself
to be driven to a situation where he has to compel a civil servant to
act against his conscience, while he, without committing himself in
wriling, remains in the background.
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